EEFCRE TEE
POLLUTION CONTROL EEAPRINGE BOARD
OF TR STATE OF VASHINGTON

IN TEE MATTER OF THE APPLAL
OF ITT RAYONILR IFCORPOPATED
FROII UASTE DISPOSAL PERNIT
NO. T-2867 2WD T-3373 ISSUED
BY THE DIBECTOP OF ThE WATER
POLLUTION COTROL COIITISSICN
(NO¥W RBOLISEED) O MNERCE 30,
1970 aNp JeNg 29, 1370,
RESPECTIVZLY.

PCHB DCCFET NO. 790-2

PCHB DCCKET k2. 70-37

IN TEE JAT7ER OF TEE AFPIAL
OF ITT RAYCNIEDR IULCORPOPARTE
FROI TYE DIPICTOR QF
ECOLOGY 'S JANUARY 26, 1871
QFDER DIONYILC APPLICATION
FOR STAY,

FINAL DECLISICH
AND ORDER

i R A L e et

The Polilution Control Eearincs Beard, having considered the
subscribed stipulation arprended hereto and otherise beirg fully
advisad,

ORDERS, ADJUDGISE AlD DECREES thnat:

1. Firdings of fact called for by R.C.W. 43.21E.13C and

£findings and conclusicns as to each contested issue of fact and
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law called for by Chaptexr 371-03 LA,
circurstances undexr -rarch bhis matter
are neraby disgensed It

2. Qccket NMos., 76-2 ard 77-37 @
splidated and made tne suzlec:t ol Lo
Order concluding kboth procz2edings.

3. Docket No. 70-37 of tnris Eoa

4., Tne followving condicvicns oif

identified 1in the heading hereto aze

A, Condition I.B. snall ez

. are unnecessary under the

- .
=T

ras been su wed and they

caré nereby are

gle final Decision

rd 13 terminataed and daisrmissed.
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approval of the same from the department by
February 28, 1972.

2. Permittee shall submit £final plans and
specificatrons for gaid facilities to the
department by June 30, 1572.

3. Permittea shall complete construction of said
facilities and place the same in operation by
June 30, 1974.

Condition I.C. shall read:

The permittee shall design, construct and place into
operation a submarine ocutfall facility equipped with an
adequate diffuser section to permit discharge of the
treated mill wastes as provided for in Conditions I.A.
and I.B., into the ceeper waters of Port Angeles Harbor
so as to achieve the maximum waste dilution and dis-
persion reascnably attainable. The implementation of
the foregoing facilitv shall be in accordance with the
following reguirerents:

1. Permittee shall submit a prelirinary engineering
report describing the locaticn and design of the
proposed outzall facility to the department and
obtzin approval of the same from the department
by August 30, 1971. (The location and design
described in said report is to be based upen the
results of an extensive evaluation by the
permittee of the effectiveness of the proposed
outfall facilitv in adeguately dispersing wvastes

dispharged therefrom into Port Angeles Harhor.)

FINAL DECISION

AND ORDER
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approval of the sare from the departtent by
Fesruary 28, 1972.

2. Perrittee shall subrat final plans and
specifications for said facilities to the
departrent kv June 30, 1872,

3, Parrittee sanall corplete constructicr of sa:id
facilities ancd place the sare in operation by
June 39, 1374.

B. Condition 1.C. shall read:

The permittee shall desicn, construct and r»lace into
operation a subrarine outfall facility ecuipoved with an
adequate diffuser section to permii discharxee of thne
treated r1ll vestes as provided for in Conditicns ILA.
and I.3. 1intc tle deeper vaters of Port Angeles llarbhor
80 as to achieve the naxirur waste dilution and dis-
persion reascnably attainable. The implerentation of
the forecgoing facilitvy shall he in accordance with the

followirg recuirerent

w
'

1. Perricttes shall submit a prelirinary engineering

L)

describing the location and design of tlre

[us

. repar
progoesed outfall fac:ility to the departrent and
obtain agproval of the sare from the department
by 2ugust 30, 1371. (The location and design
described 1n said report is to he based upen the
results ©f an extensive evaluation by the
percittee cf the effectiveness of the oroposed
outfall facilitv in adecuaialy disrersirg vastes
discharged therefrcm into Port Ancesles Hartor.)

FINAL DECISIC.:
AND ORDER 3
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2. Perrittee shall submit final plans and
svecifications for the facility and obtain
approval of the sarie fror the departrment by
Noverher 1, 1971.

3. Perrittee shall corplete construction of said
facilaity and place the same in operation by
Septerrer 30, 1872.

4. From and after Septerker 30, 1972, all wastes
from the mill shall be discharged througi the
outfall facility as provided in Conditicn I.C.3.,
except that until corpleticon of the facility
required by Condition I.B. no more than 15% of the
Sulfite Vaste Liquor generated by the mill shall bhe
discharged through such outfall facility unless
expressly permitted by the Departrnent of Ecclogy,
and any amounts above the aforementionad 15% of
the Sulfite Waste Ligquor shall ke discharged
through the presently existing outfalls.

€, Condition I.D. shall read:
The perrittee shezll rercve, by dredging, the existing
sluége beds located con the beds of the watem.av
adjacent to the mill and, when feasible, disrose of
the sludce on land., Sludge beds are defined as those
botton deposits assceciated with the mill operztions
witich are over six (&) inches in depth and contain a
volatile sclids content of ten percent {10%8) or
greater. DJecallel plars for carrving out this activity

FIMAL DECTISIOwN
AND OFDER 4
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will ke degerdenti upen integrating it with the con-
struction of prirarvy :reatrent as previded in Conditicn
I.A. herecf. D=2ta:led plans shall, hovever, be subritted
by permittee to the dszartrent and approval cobtaired

1972. Corzletion of the

Ly
5
o
(N
Lo
-

fror a2t po later thar
dredging project shall b2 no later whan Septerber 30,
1974. Tne pearrittes szall have no obligation te rerove

any sluadge beds or gostions thereof i1f it has been

v tnae dezartmient that such beds

notifred 1n "iricaing b
should not ke ravovad.

5. Waste Discharge Par—ait Nes. T-2B87 and T-3373 are hereby
merced as 'laste Dischargs Perrit No. T-2857 (3373) as rodified under
paragrach 4 hereof and the wecrding of Vasgte lischarge Permnit
Mo. T-3373 1s striken in iis entirsty,

6. Tnis CFINAL DECISICH AMD C20-ZP shall be effective

H
w3
Lr
AP
rr
'y
|4
4]
13
0
i
I+
L

imrediately upon ent Tne Degartrent of Ecology is
directed uron such entry to i1ssue & terrporary ‘laste Discharge Permit
No, T-2867 {3373) corsistant wiih the provisions hereof.

STATE 0O LEEFINGTON

PCLLUTION CCHTROL HREAPINVGE BOAED

Approved as to forr and

for entry by the Eqard.

Yotice of Presentiant By
anc rient to exzers Jur- GIMNEE T, SARLERY, reroer
suant vo TAC 371-05-205

are waived hereby.

p—r re A
——
—
d -

%
FINaAL DECISION

0 ORDRIZ 5



STIPULATICH

Appellant, ITT Rayonier, anéd t.s State of Washangton, Departrent
of Ecology, througn their attorneys hereby stipulate, <or the purposes

of compromise and settlerent of in

v
{y

contested cases now subject to the
jurisdiction of the Pollutacn Centrcl Hearings Boaxd of the State of
ashington under the Boarcé's Docke:z .umngers 70-2 and 70-37, as follous:
That the "FINAL DECISIGCN AXND CPDOER‘ to vhich this "STIPULATION™
1s appended may be entered bv the 3card and the parties hereto waive
all right to except thereto or richt to seek judicial review relating
to the entry thereof.
DATED this éoéf- dav of llarch, 1971.
(o /0
\/_/:/,-/ "'"";.;r/ / ’é/i;;u S
TI.OTEY S. WILLIA''S

Ceneral Counsel
17T Rayonier, Incorporated

Iz
¥ £2
C ety —f—‘—'; . ""-:'g..rl_ 's

TS 2, QOE. JR

Zm:EIEE L Iz

f.z3zstanc IL.tztornzy Coneral
FINAL DECISICHN . Atterneys for State of Washington,
AMND ORDEP RDegertrzant of Scology
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BEPQRE THr POLLUTION CONTROL HEARINGS BOARD

STATE C©f WASHINCGTON

APPEAL FROM CIVIL PENALTY
IMPOSED BY SOUTHWEST AIR
POLLUTION COXTROL
AUTHORITY AGAINST CUMMINS
OREGON DIESEL, IxC.

HB 70-3
FINDINGS QF FACT ARD ORRER

This matter came on for hearing at 1l p.m., Hovember 20,
1970, in the hearing room in the Longview Public Library, before
two members of the Pollation Control Hearings Board, Matthew W.
Hill and Walt Woodward, with the appellant, Cumains Oregon
Diesel, Inc, appezring by 1ts service manager, David Rickman;
and the respondent, Southwest Airr Pollution Contrel Authority,
appearang by Eduvard V., Tavior, 1ts executive director and James
Ladley, its attorney.

It was conceded at the outset that there was a burning
of lube Filters and fuel filters on the premises of the appellant
on July 13, 1970; that no purning pexrmit had been secured or re-
guested;: and that such burning was in violation of the duly and
regularly adopted regulations oI the Southwest Air Pollution
Control auzaoraitr,

Witnesses on behalZ of the Southwest Alr Pollution
Control Authorityv were sworn and testified, and David Rickman
testifred on behalf of the appellant, Cummins Oregen Diesel, Inc.

On the basis of tne testimony and the concessions made,

the Pollution Control Hearings Board makes the following



FINDINGS OF FACT
I.

That on July 13, 19270, the appellant, Cummins Oregon
Diesel, Inc., at 1ts premises in Longview, Washington (23rd S.
Vaughn} did burn a considerable number of lube o0il failters and
fuel falters, resulting in the creation and release of black
smoke in considerable gquantities; that no permit had been secured
for such burning, and that 1t was 1in viglaticn of the properly
adopted rules and regulations of the Southwest Air Pollution
Control Authority;

IT.

That the penalty appealed from {$100 fine) was properly

imposed by the Southwest Air Pollution Control Authority;
IIT.

That while David Rickman, service manager cf the appellant
Cummins Oregon Diesel, Inc., 15 to be commended for his frankness
and obvious sincerity, and the improvements made in the appear-
arce of the premises, thev do not constitute an excuse for the
burning without a permit, nor do they constitute a justification
for the mitigation of the penalty 1nposed.

N a e okl
MATTHEW w} HILL, Chairman
HEF bl

WALT WOODWARD, %émber
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Prin

3ased on “n2 forecgoing Finding of Facts, the Pollution
Control Hearangs Board &% its raeting on Decarmber 1, 1970, makes
and enters the follocwing
ORDER 2PPIRMING THE PENALTY IMPQOSED
BY THCD aOUTdHMST AIR PQLLUTION CONTROL
AUTEQRITY
The Order of the Southwest Air Pollution Control Authority.
imposing a $100 penalty on Cummins Oregon Diesel, Inc. from which
penaltv this apoeal was proszscuted, 1s affirmed.
DONE at Olympia, ¥ashaington, this lst day of Decembex,
1970,

STATE QF WASHINGTON
POLLUTION CONTROL HEARINGS BOARD

sy WUt Al -
MATTHEW W. HILL, Chairman

/17@5/3«:54&&? /’

WALT WOODWARD, M?Y‘(b

\
The third membear ¢ the State of Washingtor Pollution

Conwrol lLz2arings foars, fasing farmiliarized hawsaels witn the
complete record on this zpmezl, concurs in the foregoang Fandings

of Fact and Qrder.

JAMES T. SHEEHY, Member |
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BEFORE THE
POLLUTION CONTROL HEARINGS BOARD
STATE OF WASHINGTON

IN THE MATTER OF
LITTLE SPOXANE COMMUNITY CLUB,
Appellant, PCHB Wo. 70-7

FINDINGS OF FACT,
CONCLUSIONS AND ORDER

vs.

STATE OF WASHINGTON,
DEPARTMENT OF ECOLOGY,

Respondent,

HOWARD H. GATLIN,

Intervenor.

LS A . W W I S e ey e A

This matter is the appeal by the Little Spokane Community Club of
Surface Water Permit No. 16229 (issued under Application No. 21143)
granted to Howard H, Gatlin, intervenor, by the State of Washington,
Department of Ecology, respondent. It came before the Pollution Control
Hearings Board (Walt Woodward, hearing officer}! at a formal hearing held
in the Spokane County Courthouse, Spokane, Washington at 1:00 p.m.,

April 19, 1972, and continuing on Apral 20, 21 and 25, 1572,



3 Appellant appeared through Kermit Rudolf, intervenor through Joseph
2 |P. Delay and respondent through Charles W. Lean, assistant attorney

3 !general. XNora Fay Gasman, court reperter, recorded the proceedings.

4 Witnesses were sworn and testified. Exhibits were oifered and

5 |admitted. Counsel submitted briefs.

6 After reviewing the transcrant, studying exhibits, considering the
7 largument of counsel and after having considered Exceptions to 1its

8 |Proposed Order, the Pollution Control Hearings Board makes these

g PINDINGS QF FaCT
10 I.
i1 The subject body of water, the Little Spokane River, is a non-

12 |navigable stream which flows an a southerly direction in Spokane County
1§ Jto a point some ten miles north of the City of Spokane, then swings wes
14 where 1t joains the Spokane River. The portion of the Little Spokane
15 IRiver under consideration in ithis ratter lies between the communities of
16 Chattaroy on the north and Dartford on the south. Human use of this

17 |section of the river has undargone a gradual metamorphaosis from an

18 earlier and almost exclusive condition of farming, dairying and cattle
]

ra181nyg te the presant and pradowi~ant establishrent of suburban horas.
20 II.

21 Howard H. Gatlin, intervenor in this matter, is the owner of a 200-
22 lacre tract near the western side of the Little Spokane River at Buckeye,
23 ja poant much closer to Chattaroy than to Dartford. In 1968, he bagan to
1 pump water from the Little Spokane River to his non-riparian acreage for

23 lsprainkler irrigation of alfalfa as feed for cattle. On August 2, 13568

26 he filed application for a water appropriation permit of 2.8 cubic feet

27 PINDINGS OF FACT,
CONCLUSIONS AND ORDER 2

8 F “So “IT8-A



1 |per second (cfs) with the then State of Washington, Department of Water

2 1 Resources, a predecessor agency to respondent. After receiving a

3 |complaint from appellant, the Department of Water Resources conducted a
4 | field examination on August 28, 1968. Intervenor complied with an

5 |order of the Department to cease pumping until he had obtained a permit.
6 |On July 28, 1970, respondent approved a finding that "water is available

for appropriation for a beneficial use"” to the amount of 2.0 cfs, and

e |

8 |that this appropriation "will not impair existing rights or be detri-

9 |mental to the public welfare."”

10 III.

11 Respondent, noting in its finding of July 29, 1970, that 48 protests
12 [were on file opposing the Gatlin withdrawal, notified appellant, whose
12 |membership included most of the protesters, of the finding on July 30,
14 {1970, On August 27, 1970, appellant protested the withdrawal in a

13 | letter to respondent. On September 11, 1970, respondent granted

16 |1ntervenor Surface Water Permit No. 16229 in accordance with the terms
17 |specified 1in respondent's finding of July 29, 1970. On Septembher 14,

15 |1970, intervenor began construction of his water system and subsequently
.2 withdrew water from the Little Spokane River under terms of Permit

20 |No. 16229, 0On September 15, 1970, the members of the Pollution Control
-1 |Hearings Board, a newly created state agency, were sworn into office.

22 |On November 4, 1970, the Pollution Control Hearings Board advased

23 |respondent that appellant's letter of Augqust 27, 1970 constituted a

24 ["timely protest™ for purposes of this appeal.
) IV.
26 At least 68 acres of intervenor's non-riparian acres are irrigable.,

27 |FINDINGS OF FACT,
CONCLUSIONS AND ORDEP 3
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1 V.

2 I There 15 no proof in the record that intervenor's irrigation under
3 ;Permlt No. 16229 1s a prolitable enterpriss.

4 VI,

5 Intervenor's withdrawal of water under Permit Wo. 16229 reduces the

£ | amount of water flowing downstream from the point of withdrawal from two
7 |to four percent during dry spell, low-water periods.

8 VII.

9 Durang 1968, the lowest flow vear of record in the 1960 decade, the
10 [Little Spokane River was flowing at 22 cfs during the lowest period of
11 {that year at the gaging station at Dartford, several miles downstream

12 |from the peoint of intervenor's withdirawal. Between the point of with-

13 |drawal and Dartford, at leest two tributary streams enter the Little

14 :{Spokane River. The Iattle Spokane River, at the point of intervenor's

i
i
13 iwlthdrawal, contains about 80 percent of the volume of water registered
{

16 jat the Dartford gaging station.

17 VIII.

18 Starting in the summrer oI 1968 and continuing from that time,
13 ripariarn residents oif the Little Spokene Rivar dounstream fron

20 jintervenor's point of withdrawal noticed several critical changes in the
2] |river flow past their properties. These included insufficient water for

<2 lthelr accustomed pursults of swimming, daving, beoating, canoeing and

TSIrlver fleoating, and a necessity to rove water pumps further out into the
}

24 ‘stream.

23 IX.

26 Any lowering of the volume of water in the Little Spokane River
27 |PINDINGS OF FACT,

CONCLUSIONS AND ORDER 4

& F ™o 3072.A
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flowing past Pine View Park, a major facility of the Spokane County Park
Department located downstream from intervenor's point of water with-
drawal, has a deleterious effect on the public's use and enjoyment of
that park.

X.

Respondent, while conceding in its finding of July 29, 1970 that
the river's "value to the public for its recreational and esthetic
benefits should not be underestimated nor undermined,"” made no detailed
field investigation of appellant's protests.

From these Findingsg, the Pollution Control Hearings Board comes
to these

CONCLUSIONS

I'

Before considering the specifics of this matter, the Pollution
Control Hearings Board first takes note of a gradual change over the
vears relative to the accepted uses of public waters. Riparian rights,
once paramount, gave way 1in the arid West to the doctrine of non-riparian
appropriation for beneficial use. More recently there has been a
recognition that esthetic and recreational uses of public water are as
important as earlier, historical rights of irrigation. Riparian rights
for recreational purposes on non-navigable lakes have been recognized in
decisions of the State Supreme Court and it may be reasonable to
assume that the court some day hay also apply this doctrine to non-
navigable streams. In any event, the Water Resources Act of 1871,
stating that public waters of the state are to be "protected and fully
utilized for the greatest benefit to the people,” includes use of water

FPINDINGS OF FACT,
CONCLUSIONS AND ORDER 3
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for "recreational” purposes ané "preservation of envirommental and
esthetic values? among 1ts "ceneral declarations of fundamentals.”
Y.

In the instant matter there appears to be a classic example of this
gradual change in acceptable uses of public water bedies. Once a farming
regron dependent to a great extent on irrigated water removed from the
Little Spokane River, the area between Chattaroy and Dartford today--
intervenor's non-riparian acreage being an exception--is almost entirely
devoted to the development of river bank and upland “"country living”
nomesites. The Little Spokane River has changed from an agricultural
strean to a residential brook but respondent, in its field examinations
and consideration of intervenor's applicaticon, took no more notice of
this basic change in the use of the Little Spokane Raiver than tc make a
cursory acknowledgment in its finding that "irrigat:ion and esthetic

benefits should not be . . . underwined." It well could be asked,

‘therefore, what agency of the state government is to prevent such

underraning 1f not respondent? Respondent cannot shirk its responsi-

rhbrlity for establishing minimum flows by saying that a "specafic flow

1

sthatic purveses has not been made.”

|8
{0

recessary £or recreatzional

[ §]

a
Is the Little Spokane River, now primarily a residential brook, to be
drained dry by irrigatron withdrawals simply because respondent has not
gotten around to making a minircum flow study? We think not.
III.

We attach no great significance to the apparent discrepancies
between the Dartford gaging station records and the testimony of
appellant's witnesses as to the level of the river flowing past their

FINDINGS QF FACT,
CONCILUSIONS AND CRDER &

b F o 9%28-A
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properties. The important consideration 1s not the measured volume of
water still flowing in certain dzep channels; the critical consideration
1s the fact that, since 1968, raiparian residents have found that the
river, which once lapped their shcres, has receded so much that they are
prevented from accustomed aquatic pursuits. There is no proof that
intervenor's withdrawal caused this change in the river flow. In our
view, none is needed. The fault lies in respondent's failure to
recognize that the general condition of the river, from whatever cause,
had detericrated to the detriment of riparian residents and to general
citizens' use and enjoyment of a large public park. We conclude, there-
fore, that respondent erred in finding {1} that there was water avail-
able for appropriation, and (2) that intervenor's appropriation is not
detrimental to the public interest.

Iv.

The third eriterion by which respondent must test every surface
water application is whether there is a beneficial use. Certainly,
intervenor's stated objective of growing alfalfa for cattle raising is
a beneficial one. Intervenor, although invited to do so, did not
furnish proof that his enterprise is a profitable one. He failed +o
produce evidence at the hearing to sustain his claim that it is profit-
able., He was given a post-hearing opportunity to show by his financial
records that his project is profitable and therefore, a beneficial use
which does not waste his appropriated water. He has failed to make such
post~hearing proof. We must conclude, therefore, that there is doubt
as to the beneficial use to which intervenor is putting his appropriated
water.

FINDINGS OF FACT,
CONCLUSIONS AND ORDER 7
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v.

We come now to the curious set of circumstances surrounding this
appeal. The Pollution Control Hearings Board always has recognized
that appellant’s letter to respondent of August 27, 1270 was a timely
appeal to this Board. This has been tested twice in court and the
Pollution Control Hearings Board's position has been twice sustained.
This, however, cannct be taken as an implied criticism of respondent
for granting a permit which later became the subject of appeal. There
ware mitigating cirrcumstances surrounding the establishment of the
Pollution Control Hearings Board. Accepted procedures and lines of
communication had not been well established during the period when the
permit was granted and the appeal was recognized. By the same token,
intervenor cannct be condemned for constructing a water withdrawal
system after being granted the pexrmit and while this appeal was moving
to the stage of formal hearing. We are inclined to grant the appeal 1n
toto, but we feel our judgment must be tempered with a recognition of
the obvious geood faith of respondent during the confused period of

organization during which the appeal was accepted. Qur judgment also

must recognize the legal righot of wintervenor to test the validity of

the acceptance of the appeal by the Pollution Control Rearings Board.
VI.
The applicable law at the time of this application was
RCW 90.03.290 which directs that the Department shall reject an

application if

FINDINGS OF FACT,

CONCLUSIONS AND ORDER 8
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*. . . the proposed use . . . threatens to prove detrimental to
the public interest, having due regard to the highest feasible

development of the use of the waters belonging to the public,

We do not know what evidence the Department considered in
reaching its conclusion in approving the proposed use of 2.0 cfs for
a marginal irrigation project, but the evidence before this Board
on this appeal established conclusively that the proposed use would be
detrimental to an already imperiled public interest in the lower
reaches of the Little Spokane River, which the Legislature by its 1971
enactment (somewhat belatedly) moved to protect.

We do not impugn the motives of the Department of Ecology in
granting this permit to the intervenor, Howard A. Gatlin. On this
appeal we have had the advantage of considerable evidence not before
the Department, as to0 the character and the extent of the public
interest in the Little Spckane River below the point of the
intervenor's diversion.

The evidence before us establishes that the diversion would be,
and was, detrimental to the public interest, having due regard to the
highest feasible use of the water belonging to the public.

In view of these Conclusions, the Pollution Control Hearings
Board makes this

ORDER

Permit No. 16229 is remanded to respondent for modification as

FINDINGS OF FACT,
CONCLUSIONS AND ORDER 9

S F o G024.3



P
o,

1 {follows:

| ]

1. Flow meters shall be installed at both the river pumping station
3 |and the spraing diversion; such meters shall be capable of measuring the

instantaneous rate of daiversion as well as the toital veolume of water

Ve

pumped over any irrigation Season.
2. 1Intervencr 1s to be permitted to withdraw water from the Little
Spokane River for the irrigation of 68 acres, not to exceed 570 g.p.m.

and 235 acre-feet per year, less the amount of water which respondent

woom =~ o N

finds is available from intervenor's spring, sald modified permit to

10 |remain in force until such time as the results of a minimum flow study by
li lrespondent has been made, at which time said permit will be subject to

12 jthat minimum flow as 1s establisghed,

13 3. At such time as certificate of water right might 1ssuve under

I+ |Permit No. 16223, respondent shall reduce the gquantities of water

15 |approvriated 1f the flow measurerment readings find a lesser guantity of

16 water 1s needed than as are identified in (2) above.

17 DONE at Olympia, Washington this 2nd day of January, 1973.
i3 POLLUTION CONTROL HEARINGS BOARD
oo s T " i
ST Sy ' aa s
20 WALT WOODWARD, Chaxrman
21 C
AN cmvﬂ f
22 MATTHEW W. HILL, Member
23 —
G il "/' /é'/ -,—f( e

13
5

JAMES T. SHEEHY, Membef

[ ]
sy

FINDINGS OF FACT,
COQNCLUSIONS AND ORDER 10
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BEFOXE THE
POLLUTION CONTZOL HZARINGS BOARD
STATE QF WASHIXNZTON

IN THE MATTER OF

BILL WILLIAMS (Ground Water
Application No. 10522),
PCHE No. 70-9
Aopellant,
FPINDINGS QF FACT, CONCLUSIONS
Vs, AND QRDER
STATE OF WASHINGTON,
DEPARTMENT OF ECOLOGY,

Respondent,

This 1s an apoveal by Bill wWilliams, an adjoining property
owner, from the’Report, Findings of Fact and Decaision, dated
August 25, 1970, of respondent granting Ground Water Application
No. 10522 of Rdward H. Kirschbauxm, Jr., for an appropriation per-
mit.

This matter fairst came pbefcore the Pollution Control Hear-
ings Board in an informal conference {(WAC 371-08-103) 1in Olympia,
Washington, October 30, 1970. At the ceonclusion of that hearang,
1t appearedé to the Board that the varicus parties of this matter
were working toward an amicable ssttlement. The Board, therefore,
held this matter open.

The settlement, however, did not materralize. A pre-
hearing conference {WAC 371-08-125) was held by the Board in
Olympia on April 7, 1971, Appellant dad not appear.

Respondent moved to dismiss this matter on the grounds of



farlure of appellan%t to appear at the pre-hearing conference.

At the hearing of the Board on respondent's moticn to
drsmiss, helé in Olymepia on Apxril 21, 1871, appellant appeared
and declared he wished to activate hisgs appeal. The mofion to
dismiss was then denriec.

The hearing on the appeal was held by the Board (Walt
Woodward, hearing officer} at 1:30 p.m., May 17, 1971, ain the
King County Adminigtration Bu:rlding, Seattle. Appellant repre-
sented himself; respondent was represented by Charles W. Lean,
Assistant Attorney Gensral. Stencographlc report was prepared by
Loulse Blakely of the court reporting firm of Shirley W,
Marshall, Seattle,

Withesses were sworn and ftestified, and exhibits were
admitted,

Oon the basis of testimony and exhibits, the Pollution
Control Hearings Board makes these

FINDINGS OF FACT

I.

There 5 a limitaed arcunt of public water avallable for
domestic use during the summer ronths in the general residentaal
area of Orcas Island, Sanrn Juan County, described an Ground Water
Application Ko. 10522,

IT.

There 13 a dispute between appellant and Edward H.



Kirschbaum, Jr., the applicant 1o CGround Watex Application Wo.
10522, as to the best nethod of gharing this limited amount of
water. Efforts by this Board, assisted by respondent, have
failed to achieve a mutually sazisfactory method of sharing the
water.
I3iI.
There are public ground waters available for appropriation
on the Kirschbaum vproperty.
IV.
The use of water to ke vithdrawn under Ground Water
Application No. 10322 1s a beneficial one.
V.
Ground Water Applicatior XNo. 10322 1s first an time of
record with respondent.
Frem the forecoing Facts, the Pollution Control Hearings
Board draws the following

CONCLUZIONS

It 1s regrettanle that zi:o:ining property owners have
not agreed on a cooverative mechod of sharing the limaited amount
of available water.
IT.
Respondent, first having participated in efforts to

achieve this cooperative method, cannot be faulted for ultimately

recognizing the statutory righits of Edward H. Kirschbaum, Jr.,



11 Ground Water Application No. 10522,
ITI.

Respondent, by restricting the proposed permit for
Ground Water Appl:ication No. 10522 to two gallons per minute,
0.33 acre-feet per ysar, 1s recognizing the limited amount of
water available in the general area,

Upon these Findings of Fact and Conclusicns, the Pollu-
tion Control Hearings Board affirms respondent's action in
granting Ground Water Application No, 10522,

DONE at Olympia, Washington this 23rd day of July 19271.

POLLUTION CONTROL HEARINGS BCARD

Matthew W. Hill, Chairman
ek
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~ James T. Sheehy,Member
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Walt Woodward, Member
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BEFQORE THE
POLLUTION CONTROL HEARINGS BOARD
STATE QF WASHINGTON

IN THE MATTER OF
STONEWAY CONCRETE, INC.,
HB No. 70-11
Appellant,
FINAL FINDINGS OF FACT,
CONCLUSIONS OF LAW

AND ORDER

V.

STATE OF WASHINGTON,
DEPARTMENT OF ECOLOGY,

Respondent.

THIS MATTER being an appeal of an order denying an apelication for a
waste discharge permit; having come on regularly for hearing before the
Pollution Control Hearings Board on the 2nd and 3rd days of October,

1974, at Seattle, Washington; and appellant, Stoneway Concrete, Incorporate
appearing througn 1ts attorney, Lyla L. Iversen and respondent, Departrent
of Ecology, appearing through its attorney, Wick Dufford, Assistant Attorne
General; and Board member present at the hearing being Chris Smith and

the Board having read the transcriot, examined the exhibits, records and

files herein and having entered on the 3rd day of December, 1574,
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1ts proposed Findings of Fact, Conclusions of Law and Order, and the
Board having served sa:d sroposed Findings, Conclusions and Order upon
all parties herein by certified mail, return receipt reguested and twenty
days having elapsed from said service; and

The Board having received no exceptions to sard proposed Findings,
Conclusions and Order; and the Board being fully advised in the
premises; now therefore,

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that sald proposed
Findings of Fact, Conclusions of Lew and Order, dated the 3rd day of
December, 19374, and incorporated by this reference herein and attached
heretec as Exhibat A, are adopted and hereby entered as the Board's

Final Findings of Fact, Conclusions of Law and Order herein.

DONE at Lacey, Washington, this ﬁ—day ofM , 18 lﬁ
v 7
POLLUTICON CONTROL HEARINGS BOARD

Nelll-H o dirardl

WALT WOODWARD, Chaairman

CERTS SMITH, Member

FINAL FINDINGS 0OF FACT,
CONCLUSIONE OF LAW
AND ORDER 2
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BEFORE THE
POLLUTION CONTROL HEARINGS BOARD
STATE OF WASHINGTON

1IN THE MATTER OF
STONEWAY CONCRETE, INC..,

Appellant,

V. HB No. 70-11

FINDINGS OF FACT,
CONCLUSIONS OF LAW AND ORDER

STATE OF WASHINGTON,
DEPARTMENT OF ECOLOGY,

Respondent.

N L T

This matter, the appeal of an order denying an application for a
waste discharge permit, came before the Pollution Contrcol Hearings
Board, Chrais Smith presiding, at a formal hearaing in Seattle,
Washington, at 9:45 a.m., October 2 and 3, 1974.

Appellant Stoneway Concrete, Inc., was represented by its attorney
Lyle L. Iversen; Respondent Department of Ecclogy appeared through its
attorney, Wick Dufford, Assistant Attorney General. Richard Reinertsen
and Sherri Darkow, Olympla court reporters, recorded the testimony.

Having read the transcript and having seen the exhibits, and

EXHIBIT A



1l | being fully advised, the Pollution Control Hearangs Board makes the

2 ifollowlng
1
3 FINDINGS OF FACT
4 I.
}
S Appellant i1s Stoneway Concrete, Inc., a manufacturer and
6 |merchandiser of sand and gravel aggregates. It is presently located

in XKing County. Appellant is the lessee of approximately 500 acres of
8 {land belonging to Weyerhaeuser Properties, Inc. The land 1s presently
9 lcovered with second growth timber and underbrush. Scos Creek lies

10 |outside the northern and western boundaries of Appellant's property.
11 | soos Creek Fish Hatchery, the fourth largest fish hatchery in the State
I? |of Washington, lies on the creek due west from Appellant's property.
13 II.

14 l Appellant proposes to exploirt the leased land for the purpose of
13 Eremov:a.ng the sand and gravel resources thereunder. Appellant has

16 tapplied for and has received a perrit for its operatien from King

17 |County. Such permit wasg subject to 24 conditions. One such condition

18 lwas that approval from Respondent Departrment 0f Ecology be received by

19 'aopellant (Appellant’s Exhibit A-1, Item 10). Apvellant made application
Qolfor a waste discharge permit showing that no waste would be discharged.
21 |The application was denied by the Department after concluding that:

"The closed circuit system proposed in Stoneway Concrete
Inc.'s applacation for a waste discharge permit, while

23 heing an acceptable design for eliminating pelluting
discharges to public waters, cannot be guaranteed as
24 fail-safe.” Appellant's Exhibit A-5,
95 I1T.
26 The proposed plant is somewhat centrally located upon 23 acres of

27 [FINDINGS OF FACT,
CONCLUSIONS OF LAW AND ORDER 2
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the 500-acre site. Before any oparation begins, the underlying sand
and gravel beneath the 23 acres will be removed. The plant machinery
will thereafter be placed in the resulting 20 foot depression. {See
Appellant's Exhibit A-12, Section AA) Strap mining will thereafter
occur extending outward from the plant site over the following 35 years,
{See Appellant's Exhibit A-8 through A-1l) A 150-foot buffer zone
consisting of the existing trees and undergrowth shall remain around
the 500-acre site. (Appellant's Exhibit A~1, App. C, p.l, Condition 2}
No more more than 40 acres will be mined at any one time. (Appellant's
Exhibit A-1, App. C, p.2, Condition 7) After a 40 acre increment is
mined, the topsoil will bz replaced and the area reseeded with perennial
grasses. (Appellant's Exhabit A-6, p.l1l2)}
IvV.

The proposed plant includes a rock crusher and a washing plant.
Upcon entering the primary stage of the plant process, the sand and
gravel from the mined area 1is initially separated. The material of
one and one quarter inch {minus) size 1s separated from the larger
stone and segregated according to a desired size by various screens.
The larger material 1s s2at to a rock crusher and reducad to a desired
size. The crushed material is thereafter washed and separated by
gravel size through various screens. A relatively small amount of
water (50-100 GPM) is used to control dust durirng the rock crushing
phase. The great majoraity of the water (2000-2200 GPM) is used during
the washing and separating operation. At the end of the washing
process, a flocculating agent (NALCO No, 634) is added at a rate of
4 ounces per minute to the water 1in order to accelerate the settling

FINDINGS OF FACT,
CONCLUSIONS OF LAW AND QRREER 3
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1 (of the suspended silt, This water 1s sent to a 150'x280'x10°' settling
ipond (primary pond ¥os. 1 or 2, Appellant's Exhibit A-7} where the
s11t coagulates and falls to the bottom of the pond. The resulting
“clean, clear” water enters a 150'x280'x10' secondary pond over a

weir. When one settling pond 1s full, the silt 13 removed and stock-

[ B S " - A )

pirled elsewhere for use as future f1ll material. During this clean-out
period, the alternate settlang pond 1s used.

V-

w o =

The silt effectively seals the bottom of beth primary ponds. Any
10 | water seepage through the seal would be insignificant in amcunt and

11 | effect. Moreover, the pond is self-sealing 1f the seal should be

19 | accidentally broken during the cleaning-out preocess. The self-sealing
13 | action 1s caused by the settling of more silt into the leak, which

14 | in turn plugs the leak.

13 ! The bottom of the secondary pond would be constructed to be

16 | impervious to water. Any water seepage hthrough the bottom would be

17 | 1nconseqguential in amount and effect. The water contained in this

1§ | zond would be returned to the plant and reused. The cycle is thereafter
13 . zepsated. RAny watar loss fron absorption asd evaporation is wade up

20 | from the 100'x200'x10’ storm pond or water from a well.

21 A storm pond provides the 23-acre plant site a reservolir for excess
92 | water 1in the s1te area. If the storm pond beccomes full, the excess

23 | water 1s pumped to a 2-acre by 4 foot deep storm lake {(storm lake

24 1 21 duraing the first 25 years: storm lake #2 thereafter). (See

25 | Appellant's Exhibit A-10) The water in the storm lake is allowed to

26 | seep into the ground where 1t eventually reaches the ground water.

27 1t PINDINGS OF FACT,
CONCLUSIORS OF LAW AND QORDER 4
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1 {Silt and very small amounts of the flocculating agent residue may be

|3

present in the water discharged rinto the storm lake.

3 VI,

4 It is highly improbable that water would escape‘tha depressed
23~acre plant site into the surroundaing area except through the storm
pipeline and storm lake. The initial mining of areas adjacent to the
site would provide a further system of containment on the 500-acre

property by the creation of artificial "basins” to hold water. (See

W -~ e

Appellant's Exhibit A~12) The risk of water reaching Scos Creek from

10 la break in the storm pipeline is very minimal. The proper sizing of

11 |the storm lake, with adegquate excess capacity, would provide adeguate

12 |safety for unusual storms.

+3 Storm water ain the mined areas would either remain in the depreésion
14 lereated or would be pumped to the storm lake. In any event, the

15 |system of dikes in the surrounding berm would adeguately contain any

16 |silt-bearing water and prevent 1ts entry into Soos Creek.

17 VIT.

18 Appellant has represented that the only flocculating agent that

10 istall be used will be NALCO §32. Thez parties stipulated that this

20 lagent, 1f used as proposed, is non-toxic to fish life, In any event,

2l [the greater portion of the residue from the flocculating agent is

22 labsorbed by the soil.

23 VIIT.

24 S8ilt in the storm lake from Appellant's operation will not travel

o lany significant distance through the subsurface scil towards S5o0os Creek.

26 iThe probability that the silt will filter through the subsurface soil

27 FINDINGS OF FACT,
CONCLUSIONS OF LAW AND ORDER 5
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and reach Soos Creek 18 almost none.
IX.
! The testimony at the hearing revealed no known better plan of
operation compared with Appellant's proposed plan. Appellant has
taken all reasonable precautions in the design of its plant to insure
that silt would not reach Soos Creek,
x.
Any Conclusion of Law hereinafter deemed to be @ Finding of Fact
15 herewith adopted as such.
From these Findings, the Pollution Control Hearings Board comes
to these
COMNCLUSIONS OF LAW
I.
There are two issues that will decide the outcome of this case:

a. Is a waste discharge permit required under chapter 20.48 RCW
for the type of coseration proposed by Appellant?

b. If the answer to a. be 1n the affirmative, did Respondent
Department of Ecology properly deny the permit?

I1.

RCW 80.48.160

rovrdas wraec:

e

any person who conducts a commercial or industrial operation
of any type which results i1n the disposal of solid or liguid
waste material into the waters of the state, including
commercial or industrial operators discharging solid or
liquid waste material into severage systems operated by
municipalities or public entities which discharge into public
waters of the sate, shall procure a permit from the
pollution control cormission before disposing of such waste
material: . . . .

*Waste material” in the above statute includes excess storm water

FINDINGS OF FACT,
CONCLUSIONS OF LAW AND ORDER 6
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which has been comingled with the wash water or other industrial residues.

1

9 | The excess water from Appellant's 23-acre plant site i1s not the same

3 { water that would be naturally absorbed. Rather, it becomes mixed with
4 | s11t and other waste material, e.qg., spilled o0il, that inevitably

5 | follows from this type of andustrial operation. Appellant's operation
6 | specifically contemplates the use of the storm pond and storm lake as
7 | safety reservoirs for excess water. The evidence shows that the water
8 | from the storm lake will reach the ground water, which water constitutes
9 | "waters of the state". RCW 90.48.020, Therefore, a waste discharge
10 | permit 1s required even though no waste under normal conditions may

11 | ever occur. The fact that the waste water will carry minimal

12 | impurities under normal conditions goes not to the requirement of a

3 | permit, but rather to the issuance of the permit.

14 ITI.

15 Havang concluded that a waste discharge permit is required, did

16 | the Respondent Department of Ecology properly deny the permit?
17 RCW 90,48.180 provides that a permit shall be issued unless
18 | the Devartment finds that the waters of the state will be polluted in

19 } violation of the policy of RCW 80.48.010:

20 "The Commission shall issue a permit unless it finds that the
disposal ©of waste material as proposed in the application will

21 pollute the waters of the state in viclation of the public

) pelicy declared in RCW 50.48.010.°

2

a3 RCW 90.48.010 provides that:
It is declared to be the public policy of the state of Washington

24 to maintain the highest possible standards to insure the purity

. of all waters of the state consistent with public health and

9 public enjoyment thereof, the propagation and protection of
wild life, birds, game, fish and other aquatic life, and the

26 andustrial development of the state, and to that end require

D7 | FINDINGS OF FACT,
CONCLUSIONS OF LAW AND ORDER 7
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12

the use of all known available and reasonable methods by
industries and others to prevent and control the pollution of
the waters of the state of Wasnington. Consistent with this
policy, the state of Washington will exercise 1ts powers, as
fully and as effectively as possible, to retain and secure
high gualaity for all waters ol the state. The state of
Washington . . . proclaims a niblic policy of working . . .

to extinguash the sources of water gualaity degradation . . . .
{emphasis supplied)

"Tndustrial development” is not inconsistent with this policy.
Rather, andustry 15 reguired to use "all known available and reasonable
methods” to prevent and control pollution.

The proposed plant uses all known available and reasonable methods
to comply with the policy of RCW $60.48.010. To reguire that a system
be "fail-safe" 1s not reasonable. The facts of the matter amply
1llustrate that the probability of silt reaching Soos Creek is almost
zero. The residual flocculating agent, which is present only in trace
amounts, and is 1in any event a harr-less agent, presents no threat to
water quality oxr to the concerns of RCW 90.48.010. Moreover,
Regpondent could not present any evidence of a method that would be
superior to the method emrployed by Appellant.

Respondent Department of Ecclogy improperly denied the permit.

—_r

Any Fainding of Fact which should be deemed a Conclusicn of
Law is hereby adepted as such.
Accordingly, the Pollution Control Hearings Board issues this
ORDER
The order denying the issuance of a waste discharge permit 1s
reversed,
Under ordinary circumstances, we would also order the Department

FINDINGS OF FACT,
CONCLUSIONS OF LAW AND ORDER 8
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of Ecology to 1ssus the permit. However, since the State Environmental
Policy Act, 43.21C RCW, now applies to permit issuances, we remand for
the appropriate action 1in accordance wath the applicable law.
Decenber
DATED this 3"--.4 day o ooteobex, 1974,
POLLUTION CONTROL HEARINGS BOARD

g an al
Ao T ergiognt s
WALT WOODWARD, Chairman

(Did not participate in this appeal)
W, A. GISSBERG, Member

N Y

CHRIS SMITH, Member

FINDINGS OF FACT,
CONCLUSICNS OF LAW AND ORBER 9
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EEwLrE TRz
FULLUTION CONTRCL LRIARINGS Boand
I IRE MNATOEIR 4P THEI ARPIAL JOF y
LIANGM PA”T?ZC, NI, PRCM ) ) 52 NO. 70-14
THALTY ASSESSED BY PUGET 302ND )
SIR POLLUTION CONTRIL RGENCY ) QRDER AFFIAMING PENALT
)

This 2s an aonpeal by Llanga Pagrfic, Inc. from a givili
panalty 0f 5230.00 oy the Pugst Sc.nd Air Pollution Conurel Agency,
for the burning oI .a2ste —aterial on September 23, 1976. It came
¢ tor hearing Lefore the Follution Centrel Hearings Board {(James
T. Sneeny end Matthegw W. Hill, tne latter being the Presiding
Officer), on Marpch L7, 1971, in Tacorm Washington. The Puget
Scand 2ar Pollutior Control Agency vrasented as exhibits, prctures
of the fire in gaes:;cn,_aad —estimazny as to the type of mater:al
borng burned, ard testomons tnat n apbroval had been given for
roe frira, Liénga Pag¢riic, Inz, pressr-ied 1ts testimoay, edplain-
ity 1is reasons Icor the burning.

Prom =—ne ayaiderns oresariad, the Board rmakes the follioe-
ERgi

FINDINGS OF FACT )

The ouctdoor fire n questicn was of waste material from
construction work, and as shown by the pictures taken of it, was
of substant:ial size. Buch a fire was in violation of Sectaion 9,02
of thes Ragulat:ions of the Puget Sound Alr Pollution Coritrel Ageacy,
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The defense, 1n essence, was not a denial of the fare
oy the lack of aporoval frem the Agency, but rather that iLiznga
Pacific, Inc. was the wictim of discrimination in that others
burrned ain violataion of the regulation and ware not penalized

Frop these facts, the Pollution Control Hearings Board
concludes that Laianga Pacaific, Ire, 1s guilty of a vieclation of
Regulation 9.02 of thez Puget Scurd hir Pollution Agency, and that
under the circumstances, the fine of $250.00 1s permissible and
not unreasonrable.

And pased on the foregeing Findings and Conclusions, the
penalty appealed from is affirmec,

DONE at Olympia, Washirgton this 6th day of Apral, 1871.

POLLUTION COMTRCL REARINGS B0OARD
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By ey e, b ey
atthew W, Hill, Cnairman
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BEFORE TEZ

POLLUTION CONTROL ZEZRINGS BOARD

IN THE MATTER OF THE APPEAL
OF ROYAL OAKS, FROM PENALTY
ASSESSED BY PUGET SCUND AIR
DPOLLUTION CONTROL AGENCY

HB NO. 70-15

CROZR AFPFIRMING PENALTY

L

This is an appeal by Roval 0Daks, a limited partnership,
from a civil penralty of $250.,00 by the Puget Sound Air Pollu-
tion Control Agency, for the burninz of waste material on
June 5, 1970. It came on for hearing before the Pollution
Control Hearings Board (James T. Snhechy and Matthew W. Hill,
the latter being the Presiding 0Ificer), on March 17, 1971, in
Tacoma, Washington. The respondent, Puget Sound Air Pellution
Contrel Agency, presented as exhidits, pictures of the fire in
gquestion, and testimony as to the raterial being burned, and
that no approval had been given Tor the fire.

The appellant conceded tnat there was a fire at the time
and place i1indicated ain the civail oenalty notice, but made the
contention that tne fire was coversé by an "Arr Pollution
Approval for Burning of Katural Vagetatien," and advanced the
contention that two-by-fours and other scrap lumber being burned
was "natural vegetation,® and that in any event, others were
burning the same kind of material and were not being penalized.

From the evidence present=2d, the Board makes the follow-

1ng
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FINDINGS OF FACT

The outdoor fire 1n guestion was burning waste materaal
from construction work, and as showvn by the pictures taken of 1t,
was of substantial size. Such a fire was in viclation of Sec-
tion 9.02 of the regulations of the Puget Sound Air Pollution
Control Agency, and Roval Oaks had been warned that such a fire
would be a wviolation of the Agency's regulations;

That the lumber and timber scraps being consumed 1in
this fire were not "vegetation" within the purview of an apoproval
for the burning of "natural vegetation.”

CONCLUSTIONS

From these facts, the Pollution Control Hearings Board
concludes that Roval Oaks 1s guilty of a violation of Regula-
tion 9.02 of the Puget Sound Air Pollution Control Agency, and
that under the circumstances, the fine of $250.00 1s permis-
s1ble and not unreasonable.

Based con the foregoing Findings and Conclusions, the
pznalty appealed from 1s affirmed.

DONE at Olymwia, Washington this 6th dayv of Aprail, 1871.

POLLUTION CONTROL HEARINGS BOARD

By SN abilber, Vi %ol
Matthew W. Hill, Chailrman
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Walt Woodward, Mernider






